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Some introductory remarks 

 

GUBERNA, as a member of ecoDa, supports the visions developed in the position paper of this 

European Confederation of Director Associations. However, as an academically-backed organisation 

and being located in Belgium, GUBERNA wants to take advantage of the opportunity offered by the 

European Commission to further reflect on a number of specific aspects.  

 

Before highlighting these specific reflections, GUBERNA would like to point to what we consider the 

most important message of our reaction.  

 Over time, most governance recommendations have been developed in a reaction to 

corporate frauds or corporate scandals (see e.g. the Cadbury Code after a.o. the Maxwell 

debacle and the Sarbanes-Oxley regulation after the Enron collapse). Again, the financial 

crisis is at the origin of many new legislative and regulatory initiatives. GUBERNA agrees that 

lessons should be learned from these serious corporate failures, but at the same time pleads 

for more caution. We propose to critically evaluate any new regulation that is considered in 

the slipstream of the financial crisis, especially if it is intended to apply it indiscriminately to 

all listed companies as well. Any question on new rules and regulations at EU level should be 

accompanied by an in-depth reflection on the goals to be reached as well as on the 

(expected) cost-benefit balance of such new rules.  

 We would like to propose paying attention first to the (better) functioning and monitoring of 

the existing rules and recommendations before introducing new ones or transposing self-

regulatory codes into mandatory rules and hard law. GUBERNA pleads to give the business 

world some more time to adapt itself, since some of the mandatory aspects only have been 

introduced very recently (in Belgium by the Law of 6 of April 2010) or have not yet been 

introduced at all (in certain EU member states). Especially for smaller and medium-sized 

companies the burden of listing requirements may become cumbersome if too many 

changes come on top of the already complex set of disclosures and procedures. 

 More generally speaking, due to the ‘incremental nature’ of the international, European and 

national rules and regulations, we need a critical check on relevance, effectiveness and 

compatibility. Market or business conditions might change, regulations might have 

unintended (negative) consequences, etc.... As highlighted further we fear that quite a 

number of negative side-effects need further consideration.  
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1. Is there any need for the EU to get involved in promoting good governance for unlisted 

companies, and eventually how? (question 2 of the Green Paper) 

 

GUBERNA is convinced that the EU should abstain from any governance regulation for unlisted 

companies, but would like to propose that the EU promotes a completely voluntary approach in 

those countries where corporate governance codes for unlisted companies do not exist yet. Such 

codes should however not be seen as recommendations coupled with public disclosure (and comply 

or explain), since there is no public interest at stake. Moreover burdening small and medium sized 

companies with extra bureaucracy and compliance reporting might kill the badly needed 

entrepreneurship. Also worthwhile to mention is the fact that the huge heterogeneity within this 

part of the business world would make any standard approach (even on a national level) infeasible. 

However, GUBERNA is convinced of the great merits of introducing good governance practices and 

attitudes in unlisted companies. But the underlying rationale for introducing corporate governance is 

totally different than the one used for listed companies. In contrast to listed companies, where the 

incentive for governance comes from external pressure and is compliance-focused, governance in 

unlisted companies has to be stimulated from within (shareholder commitment being crucial in this 

respect). Communication is very important as well as sensitization of unlisted companies. The 

introduction (and the consequent implementation) of good governance should be built upon the 

true value drivers of governance, such as strategic reflection, professional decision-making, timely 

succession planning, fair treatment of all shareholders, facilitating external funding, better labour 

relations, image building, etc. GUBERNA therefore promotes a phased approach in developing 

governance structures and processes for unlisted companies aligned with the development phase (of 

the shareholding), the growth ambition and the complexity of the firm.  

 

2. To what extent should the EU differentiate its guidance and regulation for listed companies and 

on the base of what criteria should this be done? (question1) 

 

It has to be applauded that the Green Paper explicitly accepts that ‘one size does not fit all’ and that 

more differentiation in applying governance recipes in listed companies is necessary. Besides the size 

of the company and the level of stock market capitalisation (index) also shareholding structures are 

an important differentiator to define the most suitable governance recommendations. Today most 

governance recommendations (and thus ‘best practice definitions’) are developed for ‘blue chip 

companies’ with dispersed shareholding. This makes complete compliance for smaller and mid-size 
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companies or companies with controlling shareholders sometimes less optimal than deviating with 

more tailored approaches.  

However, GUBERNA does not propose to make different codes for different categories of listed 

companies or install opt-out facilities for certain recommendations and companies. The comply or 

explain approach offers the best guarantee for the flexibility needed in order to cope with those 

quite divergent governance challenges of listed companies. However, such route is only viable if 

‘explaining’ is no longer considered inferior to compliance, if the company can prove that the 

alternative used is a better ‘fit’ with its governance challenges than a mere compliance (see also 

point 5; questions 24 & 25). 

 

3. How could the EU promote that shareholders become active monitors of good governance and 

focus (more) on the long-term success of the company? 

 

The Green Paper acknowledges -very correctly- that European listed companies do have quite 

divergent shareholder models and consequently need specific governance mechanisms to reach the 

goal of active shareholder monitoring and long-term success and sustainability.  

 

 

3.1. Shareholder activism and shareholder duties (question 15/17/18 & 19) 

 

Whereas in previous decennia most attention has been paid to developing shareholder rights 

(effectively having and using shareholder voting rights, protection of minority shareholders etc), the 

international and European analyses of the financial crisis have shown over and over again that it is 

necessary to focus more attention on shareholder duties. To this end, several specific aspects need 

further attention. 

All governance codes start from the assumption that shareholders are the final monitors of the firm 

and of its governance quality. However in systems with dispersed shareholders, these shareholders 

are by definition outsiders, often not actively involved in externally monitoring the company. Two 

main factors are at the root cause of this in-activism: it is not efficient (their specific return is too low, 

compared to the in-active ones who free ride and benefit without investing time and effort in 

monitoring) nor effective (alone they have not sufficient impact and collaboration is difficult to 

achieve - the so-called collective action problem-) (Question 15). Methods to foster more activism 

(like the Stewardship Code in the UK) or to stimulate collaboration initiatives (solving the ‘acting in 

concert’ challenge as well as the ‘market abuse’ trigger of information that might be price sensitive) 

can perhaps improve shareholder activism, but it will be hard to overcome these barriers altogether 

(not in the least because alignment is difficult between competing financial service providers with 
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quite different investment styles and strategies) (Question 17). If proxy advisors can become more 

prominent in stimulating a better shareholder activism and monitoring role, they will for sure have to 

limit their scope to these specific services and be forbidden to offer other services that might put 

them in a conflict of interest position (e.g. servicing the companies they have to evaluate on behalf of 

institutional investors) (question 18 & 19). 

 

3.2. Shareholders should foster the long-term success of the company (question 13) 

 

The post financial crisis trauma has brought long-term value creation and sustainability to the 

forefront.  However, it is questionable whether all investors will follow in that direction. Investors 

have every right to decide on their investment strategy and shareholder attitude. Therefore if a 

company has mainly shareholders that are interested in short-term returns and are only there for the 

(very) short term, corporate leaders will have a more difficult job to convince the shareholders of the 

need to focus on long-term value creation. However, shareholders should clearly express their views 

on the firm and its strategy by the exercise of their shareholder vote and be transparent on their 

voting position or in-activism if that is the attitude they opt for. At the same time, it is clear that 

what is demanded from companies should also be applied to the (internal) governance of 

institutional shareholders!  

GUBERNA also supports the view set out in the Report of the Reflection Group stating that current 

EU legislation should be reviewed and amended against the background of whether the rules 

promote or at least facilitate a long term perspective. In this respect GUBERNA supports the 

reconsideration of rules focusing on short term perspectives such as quarterly reporting for listed 

companies. Additionally, if governments would prefer to stimulate more long-term investing, one 

could think of a different tax regime for the return of short-term trading versus long-term 

shareholding (e.g. dividends) or any other mechanisms to stimulate long-term shareholding (e.g. 

allowing different voting rights or dividend rights). 

 

3.3. Stable shareholders as the solution to promote long-term thinking and shareholder 

monitoring, if complemented with sufficient attention for minority shareholders 

(question 21 and 22) 

 

For both problems (lack of shareholder engagement and long-term focus) long-term stable 

shareholders can be a solution (whether controlling or minority shareholders). In fact, such 

shareholding goes back to the root of the incorporated enterprise, being a vehicle for risk spreading 

and limited liability. Moreover, such shareholders are the most effective monitors of the company 



 

 

 
 

 

GUBERNA Reaction on the EU Green Paper for Listed Companies    5 
 

and its management. However, we should not ignore that this system also shows its potential 

downsides. Here the major challenge is to ensure that the (economic) interests of minority 

shareholders are adequately protected. Even if there is room for further improvement, countries 

with controlling shareholders, like Belgium, have already installed countervailing mechanisms to cure 

the risk of private benefits. In Belgium, the specific requirements in corporate law (art 524 of the 

Companies Code on related parties transactions) are complemented with a much broader set of 

requirements in the Governance Code (art 3.5; 6.7; 3.6; 9.1 & 9.3 respectively on personal conflicts 

of interest of board members; management; the company (other than art 524 scope); and disclosure 

in the governance Charter and Declaration). To this end the role and position of the independent 

director is crucial and deserves special attention. 

 

3.4. Whatever the shareholding structure, short-termism can arise because of additional 

challenges the working of capital markets and IFRS can bring along (question 13/14) 

 

The stock exchange market is organised to offer corporate funding and to create liquidity. Although 

listing in itself is crucial, the business model of modern ‘commercial’ capital markets (stock exchanges 

being themselves listed companies) is built on efficient operations and volume of trading. 

Consequently, high frequency, automated trading and sufficient liquidity are of primary importance. 

This transaction-based business model clearly helped to facilitate if not promote shorter 

shareholding periods.  This same line of thinking also holds when analysing the impact of financial 

intermediaries and asset managers on short-termism. Share trading income can be an important 

income source for financial intermediaries. If the business model of asset managers fosters share 

trading and remunerates in line with short term performance, the system will promote volatility and 

short termism. 

IFRS is built to facilitate the working of an active capital market with the outsider model as basic 

reference base. Consequently ‘fair market value’ is the valuation rule, leading to a direct 

transposition of the market cycles and boom and bust pricing into the valuation of corporate and 

financial assets. As such, market value may significantly deviate from the underlying intrinsic value. It 

may create an indication of wealth creation, capital gains and income which are not more than short-

term ‘paper gains’. If these income indicators are used as the reference base for the distribution of 

profits and executive remuneration, a dangerous future looms on the horizon for the continuity of 

the company, certainly when the cycle reverses, because in the down-cycle the opposite holds: 

market value drops, even to zero if no market party is available to buy the assets. Moreover the 

accounting rules for pension funds and insurance companies forced them to invest much less money 

into equities, diminishing the ‘par excellence’ long-term institutional shareholding source for listed 

companies. Further investigation on how to curb these negative side-effects seems more than valid.  
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4. Should the EU propose rules or guidance for boards of listed companies? (questions 

4/5/6/7/8/9/10/11/12) 

 

GUBERNA would like to stress that -based on its extensive academic research and board evaluations- 

it is overwhelmingly clear that rules on board composition or processes will not guarantee board 

effectiveness. Although attention for such ‘input’ and ‘structural’ aspects has its merit, board 

effectiveness finally comes down to constructive debate and professional collective decision-making. 

Such elements cannot however be regulated by law. Therefore board effectiveness will have to be 

fostered both by monitoring of compliance with code recommendations as well as by critical board 

evaluations.  

GUBERNA agrees that it is good governance to clearly define the board profile, tailoring it to the 

specific position of the company, its challenges and strategic ambition while at the same time opting 

for a professional selection process of new directors. However, this does not imply that new 

mandatory rules on board profiles are necessary (question 4). Such seems to be impossible given the 

huge diversity throughout Europe as to board models and board practices. 

While diversity is gaining more attention than ever before, mandatory disclosure of the corporate 

diversity policy, its objectives and progress could be a better solution than mandatory rules on 

diversity criteria (question 5). A special point of attention is of course the need for more attention for 

a good gender balance. Here more concrete engagements of companies have to be promoted and 

monitored, not mandatory rules. However this was not the opinion of the Belgian Parliament who 

recently introduced mandatory quota for female board members (question 6). 

Especially for non-executive directors it is important for companies as well as for directors to invest 

sufficient time and money in the induction of new directors and in the continuous development of 

the professionalism and skills of board members (question 4). 

We would like to promote the use a letter of appointment for new non-executive directors, clearly 

outlining the increasing expectations as to time commitment, availability and role of directors.  

(question 7) 

Limiting the number of mandates a non-executive director may hold, will not guarantee the goal of 

sufficient time investment in a board mandate, because finally it is the total framework of time 

invested in other executive and non-executive functions, in listed and unlisted companies and other 

social profit organizations that finally count. Availability and time commitment are crucial for board 

effectiveness, but such engagement can best be judged in individual board evaluations. (question 7 
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and 8) Moreover, the level of remuneration of non-executive directors is not keeping pace with this 

evolution. 

Evaluation of board effectiveness is an essential ingredient of good corporate governance and is the 

only feasible alternative for monitoring qualitative governance requirements for which external 

transparency is not a viable solution. This does not imply that all governance elements should be 

evaluated annually (as is defined in the European Recommendation of 2005); even on the contrary, 

such recommendations would lead to overshooting and inefficiencies. The European Commission 

should not be prescriptive on how the evaluations should be carried out and disclosure should be 

limited to information on the process, not on the outcome. (question 8) 

It is important to clearly distinguish the decision-making and structuring of remuneration of 

executives versus non-executive directors. In line with the accountability cycle, it is the shareholders’ 

meeting, to whom directors are accountable, that nominates directors and decides on their 

remuneration. As to the remuneration of executives the Belgian law of 6 April 2010 has developed 

mandatory rules for its structure, decision-making and disclosure. (question 9 and 10) 

As to risk management and internal control, the governance law of 2010 as well as the Commission 

Corporate Governance have developed rules, respectively guidance on the role of the board and 

disclosure to shareholders (questions 11 & 12). In contrast to financial institutions where attention 

for the definition of ‘risk appetite’ may be organised as a separate function as well as a specific risk 

board committee, in non-financial institutions, it should be stressed that the board should especially 

pay attention to the risk profile attached to a certain strategy. We therefore plead to make risk 

analysis intrinsically part of strategic discussions and decision-making, and therefore a responsibility 

at the heart of board discussions. 

 

5. Which steps are necessary to adapt the flexible comply-or-explain or should mandatory rules 

prevail?(questions 24 & 25) 

 

GUBERNA considers these questions as the most important part of the Green Paper. Indeed, this 

methodology forms intrinsically part of the governance recommendations and codes and offers the 

flexibility needed because ‘one size does not fit all’. The business world is increasingly aware that a 

truthful compliance and/or a substantive explanation is crucial for building sufficient trust and 

support in this self-regulatory approach. Therefore GUBERNA’s members fully support that extra 

attention should be paid to the monitoring of this flexible approach and to the development of 

mechanisms that might improve the reliability and quality of this public disclosure route. 
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GUBERNA is aware that the explanations need further consideration and improvement, however 

there is also need for a greater societal (and international) support for the companies that dare to 

deviate because it serves them better: ‘a good explain might be far more relevant than a formal 

comply’. Of course in such cases they need to give a valid explanation.  Best practices have often 

been defined by reference to the larger blue chip companies. Those ‘standards’ might be less 

adapted to the companies in the micro/small and even mid-cap markets, let alone the non-regulated 

segments of the capital markets. Therefore promoting good explanations that offer the best 

governance fit is the final challenge to overcome mere formalism in complying with standard best 

practice. To overcome the international critique on the explain option, it might be appropriate to 

promote disclosure of the alternative solution. Research into what constitutes VALID explanations 

and relevant ALTERNATIVES might be very useful for those market segments. 

GUBERNA also would like to stress that comply or explain should be seen in conjunction with 

(external) board evaluations: whereas comply or explain focuses on public disclosure of compliance 

with formal rules, principles and provisions, board evaluations should focus on the internal 

compliance and by definition check the compliance with more informal and behavioural aspects of 

good governances as prescribed by the Code’s guidelines. In this respect, GUBERNA wants to point to 

its research project (in collaboration with VBO-FEB) to combine a monitoring study based on public 

disclosure (of compliance) with a research on internal aspects of governance processes and 

behaviour, based on in-depth interviews with boards of directors. 

 

Additional observation  

 

Corporate governance as well as corporate social responsibility is key in building people’s trust and in 

improving the sustainable competitiveness of the European business world. We would like to stress 

that both responsibilities finally fall under the board members’ fiduciary duties and -as such- should 

be on the board’s agenda. This implies that directors should have a profound understanding of the 

interests of shareholders and stakeholders as well.  


